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February 21, 2011  Via email 

 
Attention: All Trustees of the New Westminster Board of Education, Superintendent John 
Woudzia and Secretary-Treasurer Brian Sommerfeldt: 
 
I have now had an opportunity to review the legal opinion Trustee Lori Watt received from 
lawyer Jonathan Baker and it seems to fall short of fully recognizing the issue.   
 
I offer the following observations in relation to Trustee Watt’s legal opinion and I strongly 
encourage the New Westminster school district to secure its own independent legal opinion.  
 
As I have previously stated, I am prepared to secure and commit the necessary resources to 
make an application to the Supreme Court of British Columbia in this matter if that is what is 
required to bring this question to a proper resolution. 
 
 
1. Section 56 of the School Act 
 
In the “ANALYSIS” section of Mr. Baker’s legal opinion he references Section 55 of the School 
Act.  Section 55 includes the following definition of pecuniary interest: “pecuniary interest” 
means, with respect to a trustee, an interest in a matter that could monetarily affect the 
trustee and includes an indirect pecuniary interest referred to in section 56 [my 
emphasis]. 
 
Mr. Baker also references Section 56 of the School Act which relates to Indirect Pecuniary 
Interest.  Mr. Baker states: “Under section 56 neither you nor a nominee  is shareholder in or a 
director or senior officer. Under s. 55 you do not have an interest that could monetarily affect 
you. The section simply does not apply to you.” 
 
With all due respect, Mr. Baker seems to be in error on this point because he has not made note 
of the relevant Section 56(b) of the School Act which states that a trustee has an indirect 
pecuniary interest in any matter in which the board is concerned if “the trustee... is in the 
employment of a person or firm that has a pecuniary interest in the matter.” 
 
Mr. Baker’s legal opinion seems to be based solely on Section 56(a) of the School Act which 
does not apply to Watt’s situation and was never claimed to apply (neither by me nor in the legal 
opinion I received from Blake, Cassels & Graydon). 
I therefore respectfully suggest that the legal opinion Lori Watt has received from Mr. Baker is 
fundamentally incorrect in its findings due to the fact that it does not address the relevant 
section 56(b) of the School Act which directly relates to Trustee Watt’s conflict of interest 
situation. 
 
 



2. The Revealed Facts 
 
It also seems to me that Lori Watt may not have apprised Mr. Baker of all the relevant facts, 
particularly those relating to candidate endorsement and to the full nature and extent of CUPE’s 
campaign efforts against the bottled water industry.   
 
For example, Lori Watt states: “CUPE BC has never inquired about my stand on bottled water, 
nor have they issued any questionnaires or asked me to sign any pledges around any issues 
related to my office as a Trustee.”    
 
However, a CUPE BC news item from July 15, 2008 with the headline, “Political action 
committee gears up for fall elections” states, under the sub-heading “Holding candidates 
accountable”: “Each candidate in the local elections is asked to complete a profile of his or her 
position on P3s, contracting out, pay equity, and other important issues.”  (see: 
http://cupe.ca/communications/Political-action-com). 
 
The article quotes Local 409 president, Marcel Marsolais, who is also identified as the “co-chair” 
of CUPE BC’s Political Action Committee, as follows: “We want to meet you during your term, 
both to assist you and to bring you our concern that public services are protected.”  
 
The article also states: “Four elections ago, Marsolais stood up at a district council meeting and 
shot down endorsements of four incumbent school trustees who, during the previous term, had 
done nothing to stop services and jobs from being contracted out.” 
 
In the eyes of Lori Watt’s CUPE employer, as numerous online and print sources attest, bottled 
water represents a major privatization and contracting out issue of monetary importance. 
 
The attached PDF document further elaborates on the key facts which underpin the legal 
opinion I received from Blake, Cassels & Graydon.  I have laid these facts out in a three-column, 
side-by-side format along with the corresponding facts evident the legal opinion Lori Watt 
received from Jonathan Baker.   
 
The third column in the attached document provides some of the background materials which 
informed the facts in the legal opinion I received from Blake, Cassels & Graydon. 
 
 
 
3. Legal Precedents Cited by Jonathan Baker    
 
With reference to the legal precedents cited in Jonathan Baker’s legal opinion; It seems to me 
that none of the precedents Mr. Baker references bear any resemblance to Trustee Watt’s 
situation or to the specific conflict of interest issues I have raised.   
 
All three of the cases cited by Mr. Baker relate to campaign contributions and do not address 
the central conflict of interest question I have raised in relation to Trustee Watt; namely, Lori 
Watt’s Indirect Pecuniary Interest due to her employment with CUPE BC under Section 56(b) of 
the School Act. 
 
Below, I have paraphrased (but not altered in any way) each of the three cases cited in Mr. 
Baker’s legal opinion in order to more clearly demonstrate how they differ from Trustee Watt’s 
situation: 

http://cupe.ca/communications/Political-action-com


i. Fearnley v. Sharp: A city councillor had received a substantial (but fully 
disclosed) campaign contribution from the firefighters union.  She then 
participated in votes concerning ratification of reports relating to the recruitment 
of a new fire chief and a proposal from the union for the city to consider 
implementing a compressed work week.  The city councillor’s husband was a 
captain in the fire department and president of the firefighters union.  The court 
found that the staff reports concerning recruitment of a new fire chief related only 
to the criteria and standards for the position.  Moreover, the councillor’s husband 
was not eligible for the position (nor was he interested). 
 

ii. King v. Nanaimo (City): A municipal politician received a campaign contribution 
of $1,000 from a developer but did not disclose the contribution as required in the 
Municipal Act.  The politician voted in favour of matters benefitting the 
developer.  The municipal council then passed a resolution dismissing the 
politician.  However, the court found that there was no evidence to support a 
conclusion that the politician had a pecuniary interest as a result of the vote.  
There was nothing in the facts established that could justify the conclusion that 
the politician had a pecuniary interest, direct or indirect, in any of the matters 
voted on. The mere fact that the developer made campaign contributions could 
not, in and of itself, establish any such interest. There could, of course, be 
circumstances in which the contribution and the “matter” could be so linked as to 
justify a conclusion that the contribution created a pecuniary interest in the 
matter.  

 
iii. Guimond v. Vancouver (City): The city approved an application to re-zone 

lands in order to allow for construction of new residential properties.  The 
applicants had made campaign contributions of $500 to $2,000 to the mayor and 
certain councillors.  However, no evidence existed to indicate that the city 
council’s approval of the application was biased.  Council was not shown to have 
irrevocably decided in favour of the application prior to the hearing.  The fact that 
the developer contributed to campaigns of the mayor and certain councillors was 
insufficient to give rise to a finding of conflict of interest.  Moreover, the 
contributions were relatively small, and were disclosed as required by legislation.  
Any indirect pecuniary interest the mayor or any councillor may have had in the 
success of the application was remote and insignificant. 

 
 
4. Wynja v. Halsey Brandt:  
 
In the “Cases Distinguished” section of Mr. Baker’s legal opinion he references the well-known 
case of Wynja v. Halsey Brandt.  Mr. Baker notes that Halsey Brandt was a teacher in one 
school district and a trustee in another. The Court found that if Halsey Brandt as a Trustee voted 
to increase teacher salaries she would likely increase her own teachers salary.  
 
The legal opinion I obtained from Blake, Cassels & Graydon also references Wynja v. Halsey-
Brandt and states: “two trustees of the Richmond School Board were also members of the 
Vancouver teachers’ union and the B.C. Teachers Federation (“BCTF”). The court concluded 
that the trustees were in a conflict of interest when they discussed and voted on a collective 
agreement with the Richmond teachers’ union.”  
 
The Blakes legal opinion also states (in relation to Wynja v. Halsey-Brandt): “If a trustee 
discusses or votes on a matter in which the trustee has a pecuniary interest, on application to 



court by an elector, the court must declare the office of the trustee vacant unless it concludes 
the breach was done through inadvertence or because of an error in judgment made in good 
faith.” 
 
In his legal opinion, Mr. Baker makes reference to the use of Wynja v. Halsey Brandt in the 
Blakes opinion.  Mr. Baker states that the situation in Wynja v. Halsey Brandt “is completely 
different from [Lori Watt’s] situation” because, if she “as a Trustee [votes] to increase teachers 
salaries or even secretarial salaries it would not directly affect [her] salary as a secretary in a 
branch of CUPE that does not deal with teachers.” 
 
With all due respect to Mr. Baker, it seems that he has not fully grasped the use of Wynja v. 
Halsey Brandt in the Blakes legal opinion.  The Blakes opinion does not state that Trustee Watt 
would directly affect her salary by voting on a teachers’ salary contract. 
 
In the Blakes opinion, Wynja v. Halsey Brandt simply illustrates two things:  
 

i. “If a trustee discusses or votes on a matter in which the trustee has a pecuniary 
interest, on application to court by an elector, the court must declare the office of 
the trustee vacant unless it concludes the breach was done through inadvertence 
or because of an error in judgment made in good faith.” 
 

ii. “Regarding the Local 409 contract, there is a substantial relationship between 
CUPE BC and its locals, similar to the relationship between the unions in the 
Wynja matter.” 

 
 
5. Conclusion: 
 
As I noted above, the legal opinion Trustee Lori Watt received from lawyer Jonathan Baker 
seems to fall short of fully recognizing the issue.   
 
It also seems to me that Lori Watt may not have apprised Mr. Baker of all the relevant facts, 
particularly those relating to candidate endorsement and to the full nature and extent of CUPE’s 
campaign efforts against the bottled water industry.  
 
As I have also respectfully suggested above, the legal opinion Lori Watt received from Mr. 
Baker seems to be fundamentally incorrect in its findings due to the fact that it does not address 
the relevant section 56(b) of the School Act which directly relates to Trustee Watt’s conflict of 
interest situation. 
 
I therefore strongly encourage the New Westminster school district to secure its own 
independent legal opinion in this matter.  
 
As I have previously stated, I am prepared to secure and commit the necessary resources 
needed to make an application to the Supreme Court of British Columbia if that is what is 
required to bring this matter to a proper resolution. 
 
Sincerely,  
Patrick O’Connor,  
New Westminster, BC  
 
  


